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Guidance Note: Setting Up A New Charity

1.

General

This Guidance Note is supplementary to our Guidance Note: Is it necessary or
appropriate to set up a charity? which you can see here and we suggest that you
read it before you consider the following guidance.
This Guidance Note: Setting Up A Charity assumes that any charity that you might set
up would be based in England or Wales (not Scotland or Northern Ireland, where the
rules relating to charities are different).
2.

What is a charity?

Although the meaning of “charity” in law overlaps with the everyday non-technical
meaning of “charity”, its legal meaning is significantly different from its everyday
meaning. It includes some areas of activity that in everyday terms might be
considered to be charitable, but it also excludes some of areas of activity that might in
everyday, non-technical, terms be thought of as charitable.
An organisation will only attain status as a charity in law and then maintain that status
if it meets certain legal requirements, as to which please consider our Guidance Note:
What Makes an Organisation a Charity in Law? which you can see here. That note
explains in detail that an organisation is a “charity” in law if it is established for
“charitable purposes” and what is meant by “charitable purposes”. In essence, it
means that the organisation’s purposes fall within one or more of the 13 “heads” of
charitable purposes listed by the Charities Act 2011 and that the organisation is for
the public benefit. That note also explains what is meant by “public benefit”.
3.

Limitations/disadvantages of a charity

In addition to the requirements and limits applicable if an organisation is to be a
charity in law (as outlined above), where an organisation is a charity in law, the
following limitations apply to it:


all of its assets must be applied in furtherance of its charitable purposes;



any profit must be applied for its charitable purposes;



it must have charity trustees;



its charity trustees can only receive financial benefits in limited circumstances;



it must not exist for political purposes;



its governing document has to include a statement of its charitable purposes
(usually referred to as its “objects”); and



the charity trustees must ensure that its assets are only applied in pursuance
of those charitable objects and for the public benefit.

If you do not wish or are not able to adhere to these, you will not be able to set up a
new charity to fulfil your intended purpose.
4.

Advantages of charitable status

The following benefits arise where an organisation is a “charity” in law:


availability of certain tax reliefs which may include corporation tax, VAT, and
the right to reclaim tax on gift aid donations.

© Simply-Docs – CO.CHA.151 – Guidance Note: Setting up a new charity.

1

5.

S
A
M
P
L
E



donors will generally not pay inheritance tax on legacies to a charity.



business rates relief.



access to funding where the image/standing of the organisation as a charity
encourages donations, legacies in wills, or grant funding. (Some bodies are
only allowed to provide grant fund charities, or they decide that they will only
fund charities.)



public recognition, financial and other support.

The different types of structure that can be adopted by a charity
If you have made a firm decision to set up a new charity, you will then need to decide
on the legal form that you will use to set it up. Any of the following structures can be
used to form a charity:


charitable company limited by guarantee



charitable incorporated organisation (CIO) (a “foundation” or “association”
model, as to which see below)



charitable unincorporated association



charitable trust

The first two of the above four types of structure are corporate entities, and using
such a corporate form provides the charity’s trustees with a degree of legal protection
from potential personal liability to third parties. Unincorporated entities do not provide
such protection.
We suggest that you read the introduction to our Charity Constitution Document
Templates subfolder which you can find here . It refers to the above different types of
legal structure that can be used for a charity, and it can help you decide which type of
legal structure is likely to suit your needs. That subfolder contains templates for
charity constitutions covering those various different structures.
As to CIOs in particular, there are two forms of CIO. If your charity will be small, run
only by its trustees, and the trustees will be its only members, the “foundation” model
will be the appropriate form. If however the charity is or will become larger and it is to
have a wider membership (including voting membership), the “association” form will
be the appropriate form. The Charity Constitution Document Templates subfolder
which you can find here contains templates for both the “foundation” and the
“association” models.
That subfolder also contains a Guidance Note: Charitable Incorporated Organisations
(“CIOs”) which you can see here. We suggest that you read that Guidance Note:
CIOs since it considers not only the use of CIOs as a legal structure for a charity but
also matters to be considered initially when you decide whether to use the CIO form
or some other legal structure to set up your charity.
6.

Trustees

No matter which legal structure you choose for your new charity, it will need to have
trustees. The founder/s of the new charity will usually be the first charity trustees, but
there may be other or additional charity trustees. The number of charity trustees will
depend on the type of legal structure that is adopted by the charity and on the size,
type, particular needs, and circumstances of the charity.
Even though charity trustees are volunteers and as such are not paid for their work or
time, the position of charity trustee carries with it significant legal duties and
responsibilities and potential liabilities. As a consequence, if you approach individuals
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with a view to them serving as a charity trustee they might have some reluctance to
do so. That could be one reason why you might decide not to set up a new charity
and instead seek to achieve your aims in some other way. We suggest that in this
connection you read the introduction to our Guidance Note - Charity trustees’ duties,
responsibilities and liabilities as well as the Guidance Note itself both of which you
can see here.
Several online resources are available to enable charities to find suitable individuals
willing to take on a charity trustee role
Before taking the decision to set up a charity, the individuals intending to serve as its
first trustees should familiarise themselves with those areas of law that will impact on
them and the charity. If, as a result, it is felt that the burden would be too great and/or
that there would be a less burdensome means of achieving the founders’ purpose,
the founder/s and those prospective first trustees might decide not to go ahead with
setting up a new charity at all.
7.

Members

A charity may also have members. They usually form the organisation initially and
normally are entitled to appoint the trustees. The members have limited powers but
the constitution will provide a mechanism for them to change the terms of the charity’s
constitution and they will be able to decide whether to wind up the charity. The
members are not responsible for or involved in managing the charity. That is the role
only of its trustees.
8.

Additional human resources

When a new charity is set up, the trustees might initially be able to carry out all
management and other tasks, but if a charity it is not a small organisation at the
outset, or if it grows, it is more likely that the trustees will need assistance with various
tasks on a day to day basis.
Staff
Some charities will need to hire one or more paid staff either from the outset or later.
The trustees will need to ensure that they engage and manage employees in a
professional manner and the trustees will also need to adhere to employment law and
other relevant areas of law.
Volunteers
Trustees of many charities will be reliant on the services of volunteers. They may
need that help whether or not they also have any paid staff.
It is all too easy to assume that charity volunteers can be dealt with informally simply
because they are not paid staff. However, there a number of reasons why volunteers
should also be engaged and managed in a formal way as outlined in our Guidance
Note: Charity Volunteers which you can see here. It explains that every charity should
have a volunteer agreement in place with its volunteers, however few volunteers
there are. There should be such agreements for a number of reasons, one being that
it can help the charity to prove, if challenged, that they are genuinely volunteers in
law, not employees. That Guidance Note also explains that some of the legal
obligations and duties that charities have to employees are also applicable to
volunteers.
9.

Financing

A charity cannot have shareholders, and so capital cannot be raised from any issue of
shares. Charities may however borrow from individuals or others. If loan funding is
not available or inadequate for a charity’s needs, it will have to consider the level and
type of financing that it will need in order to operate initially and on an ongoing basis.
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Before you set up your charity, you could research what if any grants might be
available to you from government and other public bodies or from other charities,
etcetera, whether funds can be raised from the public or from corporate donors, and
what other sources of funds might be available. You could also research whether it
would be practicable to carry out any particular one-off or ongoing fundraising
initiatives or events that you have in mind.
10.

Burden of administering a charity and complying with both charity law and the
general law
The areas of law and regulation impacting on a charity and its trustees will vary from
case to case, but the following (in no particular order) lists those areas of law and
regulation most likely to have some impact on a charity and its trustees:




























Charity law and governance
Company law
Risk Management (e.g. health & safety, financial management, investment
risk, data loss, asset loss/damage, reputation damage, money laundering,
fraud risk, disaster recovery, insurance)
Conflicts of interest
Tax and VAT
Regulation of fundraising (including gambling, appeals for funds, collections,)
Employment
Pensions
Equality
Data protection
Buying goods or services
Selling goods or services
Retail shop sales
Consumer law
Website sales
Website regulation
Contracts
Making/receiving grants
Borrowing/financing
Health & safety
Safeguarding (children or vulnerable adults)
Insurance
Intellectual property (copyright, database rights, trade marks, confidential
information)
Licensing
Advertising
Acquiring/disposing of freehold/leasehold property
Planning law, conservation, environmental protection.

Some of those areas are addressed by information, document templates and forms
which you will find in this Charity and Non-Profit Documents group. You might also
find it helpful to peruse material in other parts of the Corporate folder and in our
Business folder.
Before you set up a new charity, you should consider and take advice on which areas
of law and regulation will be relevant and on what you need to do to comply with the
relevant requirements.
11.

Start up tips

Setting up and running a new charity might involve considering and dealing with some
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of the same legal and business issues that arise when setting up a small business.
You might therefore find it helpful to look through the issues covered in Business
Start Up Tips in our free Business Information section which you can see here before
you take any steps to set up a new charity.
There might also be some technical legal, business or financial issues specific to
charities that you might also need to explore before you take any other steps.
12.

Other matters to think about before setting up a charity
Other matters could also be as or even more important in terms of their practical
impact on the success of your charity. For example, have you personal experience of
running a charity? If not, consider working with an existing charity for a while so that
you can gain a better understanding of what is entailed: starting a charity is unlike
starting any other type of venture, and issues arise in charities that will not be
encountered in other kinds of organisation. If you are a/the founder and will be one of
the first trustees, will you have adequate spare time to devote to the charity to launch
it successfully and keep it running? Are you aware that, as the founder, in terms of
governance, you cannot treat the charity as “your charity” and simply make all
decisions alone; decisions have to be made by all trustees collectively. Have you
carried out adequate and relevant market research, including consulting with potential
beneficiaries of your charity? Are you fully aware of any other charity or other
organisations which will or might compete with your charity for funds? Do you have
useful and helpful contacts who could help promote the charity?

13.

Checks before you set up a charity

Before you to set up your new charity or apply to register it, you should first:

14.



be clear that you want to set up a new charity rather than some other type of
organisation or activity



ensure that the organisation will have the features that qualify it as a charity in
law



choose trustees, ensure that each of them is eligible to be trustees, and check
that they are willing to accept appointment as a trustee. We recommend that
there be at least three trustees at all times.



decide on the type of legal structure for the charity



choose a name for the charity after checking that the name you propose may
be used for that purpose – there are legal restrictions on names



decide on and write your charity’s purposes



create the charity’s governing document (i.e. constitution) – you might wish to
use one of those on our website or to adapt it.



ensure that the new organisation will meet the public benefit requirement

What does it cost to set up a charity?

There is no fee to register a charity with the Charity Commission, whatever the legal
form of the charity. If your charity is in the form of charitable company limited by
guarantee, you will need to register it at Companies House, and a small fee will be
payable.
You might need to incur some professional fees (e.g. solicitor, accountant) but some
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professional firms might offer a reduced rate to charities or might even do some work
or provide some advice on a pro bono basis (i.e. without charge). If all of the work of
the charity is carried out by trustees and/or volunteers, and the charity does not need
any staff or premises, other start up costs might only be nominal.
15.

How to register a new charity

Registration not applicable
If your new charity will not have income of more than £5,000 per year and you are not
planning to set it up in the legal form of a Charitable Incorporated Organisation, you
will not need to register it with the Charity Commission. In this case, you can still form
and run your organisation as a charity: if it is eligible to be a charity in law, it will still
be a charity in law although not registered as a charity with the Charity Commission.
You might wish to set up such an unregistered charity using a relatively simple
constitution such as our Short Form Constitution for a Small Unincorporated Charity
which you can find here.
Registration required
If however, your new charity is to be set up in the legal form of a Charitable
Incorporated Organisation, or, irrespective of its form, its annual income will exceed
£5,000, you must register it with the Charity Commission.
To register your charity, you can go to the relevant Charity Commission website page
which you can find here. You will then need to input your email address and a
password so that you can access the Commission’s online charity registration
service.
You might also want to register with HM Revenue & Customs so that you can claim
tax benefits, e.g. Gift Aid. To do so, go to its website which you can find here.
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