Guidance Note - Charit

esponsibilities, and liabilities

A. General

This guidance note prg
responsibilities all charit
does not contain detaile
advice if you require guid

legal duties, obligations, and
er matters that apply to them. It
ecommend that you seek legal
tuation or topic.

In this note:

“‘charity” mea prising a group of people, or an
inco bd organisation) that is in law a
cha
For rity”, please see our Guidance
Notd isation a charity in law” in
this bnts] Subfolder

“trustees” mea pntrol a charity, whether called

“trus ‘directors”, “managers”,

‘ma bers” or any other name or
desg

If the harity’s governing body, they
will i responsibility of “charity

Trustees are responsible
administration of a charit

nd management of the

To be a trustee require
opportunity to serve the
that there are well over
Some will be new to car
of their legal responsibili

d effort. It is also a rewarding
D personal skills. It is estimated
ties based in England & Wales.
bme will have limited knowledge

All trustees must compl
very important that in the
they should familiarise t

er relevant laws). It is therefore
s individuals and their charities,
covered by this note.

It is often assumed that,
it is unpaid) and there i
from it, someone taking
responsibilities, or pote
director. However, as wil

Etee is an honorary position (i.e.
trustee to receive any benefit
ee has few or no legal duties,
, someone who is a company
that is not the case.
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B. The key trusteg

A trustee’s duties derive
to the legal form of the ¢

se law, and they vary according
as follows: -

D Act in best inter
A trustee must act in go

independent judgment,
his/her personal interests

nterests of the charity, exercise
r decisions are unaffected by

2) Manage conflict

A trustee must disclose
to a conflict between
interests, but also a con
he/she has to any other

of interest. This applies not only
hrity and his/her own personal
es to the charity and any duties

Where such a conflict i
decision of the other tr
he/she must remove its
of conflict or by resigning

st avoid being involved in any
ere it is a substantial conflict,
potential benefit or other source

Charity constitutions ofte
for handling conflicts, an
constitution will be helpf

h provide a specific procedure
cluding such a procedure in its

ments to include provisions to
to have a written conflicts of
and a standard agenda item at
declare any actual or potential
dance (May 2014) recommends
guidance also emphasises the
hins that potential conflicts may
e.

It is good practice for a
deal with conflicts of i
interest policy, a registe
the beginning of each t
conflicts of interest. Ne
that charities adopt all
seriousness of conflicts
need to be considered a

A trustee of a charity
he/she gains as a trusted

of information or anything else

Only if he/she has the g
and take a job with the ¢

Pmmission may a trustee resign

3) Personal benefi

A trustee must not accef
from being a trustee u
Charity Commission. Ch
permit certain types of b
of goods/services provid

irect benefit, advantage, or gain
charity’s constitution or by the
onstitutions to include power to
ent to a trustee in consideration
ity in certain circumstances.

Reimbursement of propg f training is allowed.
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Advice should be taken |
benefit to a trustee (othe
also a beneficiary.

y sort of payment or allows any
expenses) or where a trustee is

(4) Administer the
and the law

icular follow the constitution

acts in accordance with its
ity is a company), and all other
in relation to data protection,
AT, reporting and accounting,
Ith & safety, safeguarding of

A trustee must ensurg
constitution, charity law,
laws and regulations &
fundraising, campaignin
employment, equality
children and young adult

A trustee must also eng
requirements of the Ch
authority (for example, C
in relation to education/s
Information Commission

in accordance with the proper
f any other relevant regulatory
bnd social care services, Ofsted
oung people’s services, and the

As to the duty to comply

Objects - The
resources must
These are set o
know what the ¢
activity would be
any sum or enga
On any occasio
should also cong
the charity’s ob
personally liable
objects.

5, rights, licences, and other
n specified charitable ‘objects’.
trustees must ensure that they
if some intended expenditure or
law, a charity may not expend
so would go beyond its objects.
ending any resources, trustees
ore effective way of furthering
ned. A trustee may become
resources applied outside its

s constitution allows or what a
charity cannot take a lease of
gives it power to do so, even if
of the charity’s objects. Where
to the Charity Commission’s
sing the powers of the charity.
investment powers, but an
ise the additional investment
irrespective of any powers also

Powers - A cha
statute authorise
property unless i
the premises leag
relevant, a trus
guidance on “pu
The constitutio
unincorporated
powers provided
included in the cq

It is good practice to
manage the charity prop
procedures, health & sa
included two forms of (
policies are required by |

licies and procedures to help
range of subjects, e.g. financial
lunteers. (We have, incidentally
charities in this Group.) Some
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(5) Safeguard asset

A trustee must ensure t
that the charity does no
that the charity does not
bound to do so or by m3
(This, for example, mea

at money is invested prudently,
y or property donated to it, and
less either the charity is legally
advance the charity’s purposes.
ent cannot be made.).

hat he/she is aware of all of the
it the trustees have, implement,

It requires a trustee to ta
charity’s assets and res(
and monitor, proper fina

A trustee must also en
land/buildings are maint|
logo and other intelled
correctly manages and f

hire protected, for example that
ured; that its reputation, name,
juarded; and that the charity
o staff.

Any lease, sale, or md
accordance with the req
ensure that proper value

lings by a charity must be in
ts of the Charity Act 2011, to
Dsal.

(6) Act prudently
A trustee must ensure t

are used wisely, and thg
assets or reputation at u

blvent, that its assets and funds
ANy activities which could put its

@) Act with care

A trustee must act wit
knowledge or skill the
example, a trustee
experience. The duty mi
advisers and follow their

e and skill, and must use any
im/herself out as having. For
lar business or professional
e trustees to select appropriate

(8) Act collectively

All trustees must act tog
in discussion and in dg
decisions have to be u
staff members power to
of them (even if Cha
individually, even in an €

bans that they must all take part
es not usually mean that their
bly delegate to any trustee/s or
he trustees, but no one or more
, etc) may make a decision
DWS.

Where there is clear po
the trustees may delegd
Such delegation arrang
trustees (rather than, s
situations. We recomme

tution (but not otherwise), all of
pes powers to make decisions.
peded to enable one or more
Stees) to deal with emergency
ption should be by means of a

©Simply-Docs — CO.CHA.24 - Gu| ies, responsibilities and liabilities 4



formal adoption of writte
sets out those terms in it

DN at a trustees meeting which

There are some other pqg
law, but this is a comple

n-making which are provided by
be taken about it.

If something goes wrong
for whatever the charity
make a decision or to im

ly responsible and accountable
pbroperly delegated the power to

9 Ensure restrictiq ed
Where a charity receive
trustee must ensure t
authorise any other use
donor.

ic purpose (“restricted funds”, a
hat purpose. Trustees cannot
ss they have consent from the

C. Liability

Where do a trustee’s ies come from?

As mentioned at “B” abd rive from both statute and case
law. They can give rise t llows:-

(2) Governance Lia
Governance liabilities c3
automatically by the la
position as a steward o
failure by him/her to disg
or “breach of trust”. LiaH
the charity and it suffers

that are imposed on a trustee
se from the nature of his/her
are personal to him/her, and a
sually called a “breach of duty”
where the duty breached is to

Such a liability can be e
or by a court. This may
investment, or it may be
due to dishonest misuse

ommission, by the charity itself,
ple, for a loss due to imprudent
example, to recover money lost

The Charity Commissio
liability where a trustee

only likely to enforce personal
ecklessly.

In addition, the trustees
them, for example, if t
wrongful or fraudulent tr
may also be personal
documents, and for
environmental, discrimin

or certain wrongs committed by
and the trustees are guilty of
b charity is incorporated). There
file certain company or other
rustees of health & safety,

(2) Operational Lial
Operational liabilities
constitution.

the charity does or from its
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What a charity does will
might contract with a loc|
for fees, or a charity mig
staff. In all those cases i
employment contract,
example, for failure to p
comply with other term
where it runs a fundraisi
causes injury or loss to
loss.

rity, but, for example, a charity
rvices to service users in return
es used by it, or it might employ
legal relationship (a services or
h it could become liable, for
, dismiss an employee fairly, or
se. Another example might be
negligent in some respect, that
hrity is liable for his/her injury or

Whether a trustee beca
legal form of the charity,

any case may depend on the
orporated form.

If it is incorporated, liab
(for example, to supplier
assets to meet the liab)
liabilities of the charity re

iabilities incurred by the charity
liability even if it has insufficient
bt be personally liable and the

If on the other hand it i
above) can create perst
organisation. All liabiliti
will not normally beco
required or meets its obl
liability or does not have
to the extent of the short

vities (such as those examples
bes since they are in effect the
ill be theirs ultimately but they
he charity itself does what is
bs not pay a debt or some other
ustee could be personally liable

Establishing a charity
potential exposure to peg
other financial liabilities.
incorporated vehicles fo
by guarantee but chariti
recent charity legislatio
company limited by gu

will therefore mitigate
for a charity’s debts and
ing trend towards use of
m is the company limited
e CIO form introduced by
of association - private
Sub-folder.

D. Insurance

Trustees might consids
insurance for its trustees

should provide and pay for
sonal liability.

It is possible to obtain
operational liabilities ang
essential to check what
does not cover. We rec{
Insurance”, trustees sho

cover some governance and
(“Indemnity Insurance”) but it is
y Insurance actually does and
r not a charity holds “Indemnity
about Indemnity Insurance.

Such insurance typically bns and limitations. Trustees
need to fully understand
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Such insurance policies
they do not cover a num
cover for criminal fines o
proceedings if he or she
where the trustee’s liabil
the charity.

e has acted in good faith, and
or can such policies include
sts in defending criminal
onesty or reckless conduct, or
te disregard of the interests of

Trustees might be surp
might feel that in practica

e range of cover available, and
bs little protection.

Nevertheless, if a charit
individuals to become tr

nce cover, that may encourage
se be reluctant to do so.

E. Further guidan

This note applies only t
brief overview of the s
and/or specialist legal aq
you need more detail.

England & Wales. It is only a
hat you seek further guidance
5 note on which you decide that
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